EE_EFFEEPE 08-5078 HJHRE (2009.04.07) MEREE
M EBRR e Brown EER I ERER R,

KEEEEREEE Brown @ SEEErREEZ 60 FREFION A ZEIR - EGEER (the inhabitants on Taiwan )
b NI - FERLIIE - 5 AR (the people on Taiwan) A=jE (e AR HIBUR AL T » LIEH A
IS » MM e S & o R e E sz (uncertain status ) - CLR2 B EE L AR H AR - th— AT
TERTEIRRE (pervasive ambiguity ) - (REEA_EFF R EESMIIHIEIFE S {77 (national identity ) B A
fE -
RS - R ERR ASSRGEE RO - RIS - AR - MMEERIERARERRER - /1M - HAT LR
NEERHEZ o MiFTAE RO HEE —UIERARERI AR ESE BB R (the US nationals) » fFEERIFEN - & & L3
NHIBIEE - IS B T MR B BN BOR B, - A BRI AT B P E B2 60 fErh E BN
(intentionally left unanswered ) fRfE - BlI © GEST T8 FAE - AERE T MR /T (This we cannot do. ) -
HA T BGAREER]  (political question doctrine ) FHIFFAMFZ & FER ARYERK » AEEERHRDZT » H
BERRIEINZH FIR NN E TR E B A9HEER - 78 - FRAMANHERT - [EEE]

|
189 AErp H FHAFRRSH% - HREI(E 1895 42 4 H 17 HH (JERAEK) ) (Treaty of Shimonoseki) 55 2 f& b 5K
e (ERERD ) BIEER H A « HATE OB - 75 1945 S G 80Y) FHEZSHE BR L (surrendered
sovereignty over Taiwan to the Allied forces ) - &, 91 CONG. REC. 8348-49 (1945) - Ffjll/& » 2R oo i
BRI EL ) HATE I B M TRl - R TR B B S - 1949 FERy R Fam (R

http://www.state.gov/r/pa/ho/time/ cwr/88312.htm, March 4, 2009 &#} ) - 1949 4 » R E] & A B mE & A
IR B GRS HR o RERE AL EE A FF o Hifdr B AR (PRC) - FIREEEF AR
G o B (re-establish) JRICHY " HREIRYHEAT, (ROC) -

1951 %9 H 8 H» HAZZE " BIHAIK L 89 (B I LA ) (SFPT ) » WifEES 2 fif b S IE=URLEE (renounce )
T TR EED B B B — YR RER] « REFARYEEEEEE - | (all rights, title, and claim to Formosa and the
Pescadores) 3 U.S.T. 3169, 136 U.N.T.S5.45 - SFPT i R (H1E = 1T 6 EHERYEURT - CREMAIREE EE Fy

" FELSEE] ) (the principal occupying Power ) - {HIARFER (GE EZAGHEBIESIE ) A -

18 1954 £ » EEIFF " HREIRIEFT, (ROC) FyHREIEURT » K58 (acknowledge ) ¥R @ g2 » Sli&
A EEL T HREI A RILAN ) (PRC) 4 AHUE 28I G T3 - 2B " RERILA, (ROC) 71 1954
F£ 12 H 2 HEE (HEEPHFEER) ) ( R 6 U.S.T. 433; The Taiwan Strait Crises: 1954-55 and 1958,
http://www.state.gov/r/pa/ho/time/lw/88751.htm, March 4, 2009 &} ) o 2 FAREYL-4F » cezzdl T g AR

FEHT, (PRC) BIFNZRALR - TEEIA G ERE AU - fE 1972 5840 - LR T B AR
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(PRC) St h A —ifn > HAFER A PkE L —1785 - (R DEP'T ST. BULL., Mar. 20, 1972, at 435,
437-38 the “Shanghai Communiqué,”%=<Z February 27,1972) - 1979 4F » REREHK A " R A RILF
(PRC) RyrhEME—rUrT - HIRIRHIEE T fydeqn , (ROC) #Y&RE - (F DEP’T ST. BULL., January 1,
1979 Joint Communiqué on the Establishment of Diplomatic Relations Between the U.S. and P.R.C. 237,
December 15, 1978) ; i, Goldwater v. Carter, 617 F.2d 697, 700 (D.C. Cir.), vacated, 444 U.S. 996 (1979). )
18— ER A > (EEEE & A 1979 @i ( S RAfRE) (TRA > 22U.S.C. §3301 et seq., ) » DUTSE[E]Ed
"EE AR FHIEE JTRAGR o (R id. 8 3301 » Bl R R AERIHIE A BN i BIAMER TS AR AN ~
EIRRE » HIXEMEMER B AR e E A RMAREE - SUb R SR R - [F5E - FIRE R TRA
" MR RSN R BOREIHEST J 55— TRAENL 7 T EBfEG TS (AIT) (EREREE S ERRHIIE
BT FHERS - (id. §3305) AIT » JRHUZE T EREHSME A (foreign nationals) (1% 3% » HERHESEE AR
SEFERE < MRS > ( & United States ex rel. Wood v. Am. Inst. in Taiwan, 286 F.3d 526, 529 (D.C. Cir. 2002).) [t
AR & S TEE P T T AIT E(TEE " 5@ AR RIS -
TRAJREEHHSER] " BRI @R DA G E - BEAE TR EERGSHEEE AR - (id. 8
3301(b) - Ed8 3302 - HRANGH . e Bl iRt 8 2 MRS ) - BIBETECRFTIfGRE T rRERY3EAT , (ROC) By
BALR - HEEESHEFHE " 58 AR ) WIRGR - IR EBUFREs - (7 id.) K - BT R FES5EE
FE T EEBS IS | RS ES - ( /L CRS Issue Brief 1B98034, Taiwan: Recent Developments and U.S. Policy Choices, by

Kerry B. Dumbaugh, Foreign Affairs, Defense, and Trade Division, January 24, 2006. )

£ 2006 4 > _EEF A5 B (E R B o B8 & 25 RSB X EBRE A SRS AIT DI - AIT fEiER:
2 0 W HARRE ERRAGE— SRS o ER AEHTTERERE RS > DIsRWIEEASIH © (1) AIT fEigmH -
AT AR — 3 o B SE AR KB E Ry e B IR At (7 BEARPE R RER] 5 DR - (2) AR ARy SE Bl E] R B FE
SR —UIHBRER] - R Rl EEE — BB 5B/ NI ZEAYRER] - (5 Am. Compl. 18-19.) i /5%
BeEEft T BUAREREA] ) > D2 B EE R B 2 o 75 ERRT - IR AR R H AT AR A #oRRE
WIEHE - (EERIEHES EMEZAT - SFPT I PREIFRGER " FEEAGEE - 1A RHI#6 35 BB IR
F## (temporary de jure sovereignty ) - EFf NFE5R - HARHEEM R SGEMHRELE SFPT B5E—mM » &
IRAEREFASIE > MUFTEFESEENE— A A | (supposed de jure sovereignty ) % I < {H EFFAGE
Fo o AEHAT - HOEEER TIEAR ) BE (non-citizen U.S. nationals) - [ 52723 ]

I
(] F a0t —5 - FEBRE N e BRI - SBlAIEE -
FMEH (denovo) it 7 iEREEL Al FER AR (& Piersall v. Winter, 435 F.3d 319, 321 (D.C. Cir.

2006). ) - FfA T BB - BREEE T BEABOAEFTE BiRR PRI KRS ) (a textually demonstrable
2009.04.10



constitutional commitment of the issue to a coordinate political departments.) Bf - ¥R AEIEEEEE | (A
Baker v. Carr, 369 U.S. 186, 217 (1962).) ; " SN BEREEBIR L 2HIBURHIF] - BEMRBFHEFHBIRBUFEK
YEERFY |, ( L Schneider v. Kissinger, 412 F.3d 190, 194 (D.C. Cir. 2005).) ; FHR FHERYRE B BUAER » Mtk

¥ (nonjusticiable) FEf ARYZELE - (I Jones v. United States, 137 U.S. 202, 212 (1890) » " 22—+ » &
B FREE EREMERE (sovereign) - BEEEHRIT - BEBUARHE: - ) DUk (" ARBIMNEBF5RIGEHE

FIERERR - BT ERTARE - —MER T R HFAEZETBRIBE R (republic) -5, (Recognition
of foreign governments so strongly defies judicial treatment that without executive recognition a foreign

state has been called ‘a republic of whose existence we know nothing . . . ” &, Baker, 369 U.S. at 212)

ERRAFRE T BB T ) BESR = > HEROEEGAERIIE - BREAIER o B R - JATRE
Kyt 02 R o BERREIHAY R H BET S AHBAZT - T BUaRIE IR A ) RIS bR EEEHER (5 National
Treasury Employees Union v. United States, 101 F.3d 1423, 1427 (D.C. Cir. 1996). ) - F({M i IE S 8 FFf A T iEjEE
R A B ARG - ATLUR R S ) I ERR (T RER A T RRASETEG AR - TR - B
G EEBREREAE HIR B #EEZRER - | & Japan Whaling Ass’n v. American Cetacean Soc’y, 478 U.S.
221,230 (1986) ) - FATARKIRZEW " BUAHIE ) WX EEEEMEEFEAZ - (O RIFEAEFRIESN
Fik - ER TVPABBUE » S0P EFIENSERAGEE - MEMRG—&K > HRMARSETE
— B E S BUE R E iR TEESE - | Gonzalez-Vera v. Kissinger, 449 F.3d 1260, 1264 (D.C. Cir.2006) )
— BATEERFTRE 8 ERE R ) > R A] SLAIAI TR _ERR AMHIERY ML (resulting status ) » DUREZHE HOE
o (CHRAEHFREELEAEE—F > SR MR B TEERM - — B EERBraER EL EA
L o REERLRERRTRAHIERT » JRILFITRET AR B SGE P YA - | L Baker, 369 U.S. at 212) - {(HZ /DK
MEE A LIRS - (& SFPT #Z 1% » fTEE FISA TE S RGP E - 805 R 58 A R A EANH

B oo ERR AR MM EERRE AR G A T HE o T - G5 AN E LA ARUHLAL - RE R R
EERARZERIRER -

TR G EH) LA - AR AR A TIRAVATIE « EiBEES AR - M DI EERREA LUK G E 1)

IMACERER > BIVERBE AR G EAT—(E 4 (declaring a sovereignty ) - {HiEFEACEEFFHY (imprudent) -

FAA FREET P AL T8 FE ) (war powers) » B4 T REIEES] ) (judicial modesty ) B 5 HIlFE .04

FANEE — TR ERER R -

ERARBEZEE TR T THRAER ) AR R A T RO ERER] - s TRERIRELE SFPT T

ELAGRE A AR - fffER > ERMERAOT T R EMEEE UM > ERIESERE T RREE A o 1
i > EFRAGHEREEEE - BEARAI— I FHE R EECARTE - (2 IS kR © ATHEFRRA . (prior
action) FTE4RIHIAT | ( i Vermilya-Brown Co. v. Connell, 335 U.S. 377, 380 (1948). ) « sEZEHES 45 - (HE

HAMT " HER IR A 0 B T BURERTT ) AR - (7 B R R - MR B RAIRBUGERFT
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Zf#EFE | F Pearcy v. Stranahan, 205 U.S. 257, 265 (1907) ) » E#E{5EREHAY (remains unknown ) » SFPT if;
ARFEIAERE R R T EEAGEHE | SFPT —BHast AR ILEMP AT HE - Kt - IR AR {AHERY T AT
PEARAA ) IR T TR ERAYEERE ) (open question) > EEE _FEA EEF A AT EREF——M M AN BRI
KEE THERGEEES ? ) BEHEERRE - KBBUaREFERIZ ER MRS BFCEEEAE
EE o PR 2T ECEFIREEUT (what governments) j2¥NiiGE L (foreign territory) Hyfz S EUAE
J& (& Jones, 137 U.S. at 212;) » 5 Z 5[ (a fortiori ) EREIFHEAVEEL - (35 © IWHHEREE]
EFF N B A bGT 4R ) Boumediene v. Bush,, 128 S. Ct. 2229 (2008)HyZ R Bl » B REfu (] " BGRIE A |
FREHESR - MifTamtk
FEAFRIMET - BXRERE LS REZEH R X E A LRSI ANERESE - 7B
FRFIEEE IR ) IRE - B - R SFPT B SFPT i EER AFESSBIER TRUERERCR © hakRek
FEHIHERR o
EEFARY Br. 28 [ © A > AlRERIEZHER] - H5t - AUREREEIE AR AR - FE L K
FREEEHZEEE > 7F Boumediene Zffrf » TREETER 2 4 2 BLAMIBCR A b » BB @B RIRAY RS A -
(MBEREINRRARER L2 TR LB BROER - BRLZEBSIMIBERIBERHE] 2R 2N
NERFEBUEEFA - , R/ Schneider, 412 F.3d at 195) fEHIfIH (under precedent ) » a8 FREEEE =
HE > L EPOAME—IESE » SEIEAIENEHE (A Oetjen v.Central Leather Co., 246 U.S. 297, 302
(1918).) - 2T > EER AFTHARHERE 55 & Boumediene 0 - &1 NE%E " BUARERH | BERHER I TT
4 (continuing viability ) - F(f3l R 5 &2 % & Boumediene Z{f: - Kl ARz - IREHIZEE R
(the majority ) FERsfE " fHIE 5K, (Suspension Clause) T B AR AIRES - H T HETHE 2
HEREEREN (uncontested) - [FERE © [LEEIAA TR PRI IIHE ]
REENARANIERE Ry - (HENEEHMETE Boumediene ZE1EkFEMY (subsilentio) Jfk (abrogate) Hi I 2 3
tE . BRARY T BOSRHEEA] ) SE SRR AR o REE TEE R AUREER o ER R M E AT
[EREFTAE - Boumediene Z(FHY 2 HE HARH " FIRERTASEAN T BUARIERA 5 0 RABRLEZBN
HIRTHE - A PR T, 2 T AS{RES 4 (habeas corpus) EHERRTIRATNE > MEEH—HiERE "EATR
2 B (unfounded) - ; (/2 Boumediene, 128 S. Ct. at 2253 ) - BUFHYRAT{E 5 5kt am o E I 2H1% -
BRIEERLNE T BN T ) (the de jure reach of the Constitution ) » [k " SSERFIHES 1T 4N
Al Re Y TR R A JEN R 5 AOFLERRTRE | (the limitation that adhere to the United State’s actual exercise
of power over non-citizens detained in a foreign territory.) - FEF AR FIE » = » ZRER "5
AR T ERIEGIET] - NIt - f5E7E 38 [ Boumediene Z (28 ' Bunfi@ Rl HE -
etk > LEF GRS 1898 P9t BRI E FE EA6 K6 - EBIFISERERIBILR - 2RI B SRR

%o SEMLLRTETIN - B o MIREAE - BN EEMEAIFREEREMIEREAN T EERERE - (R
2009.04.10
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Rabang v.Boyd, 353 U.S. 427, 429 (1957).) fH#% » BIE&GE " ek Bl 5e it 2 R A SEEE R SR T, -
HFRIERE AL " IEARBIR ) B - (1d. at 429-30.) Ktk - NMEAZ » CEI) HBERHIFHRE A
SH ATEEARY R - AN TR EAREB RS HIERE SR T -

EERAESR > G A REFETERE RIS Tk AUE S (permanent allegiance ) » P AT 7 & S5 Bl
ReyEz (R8U.S.C.8§1101(a)(22) - 'TREEK s —FARE —A » HIFELIEREAR - iERSERKA
R 1) o TAMTE R Z R R - FEMMIB T TR ARE  BIP= HEER I \EREEEIR S - (R
Marquez-Almanzar v. INS, 418 F.3d 210, 218-19 (2d Cir. 2005) - & " FiE T—{F A4 8 U.S.C. § 1101(a)(22)(B)
T DIHSEBUR AR - EERRERER ) - EREEERE - WRIERGES AT BB ER
JiA Rz 2 8 U.S.C. §81401-58 - SEEERSCHEH - HATHE— R AR IUERE " Fa R RS 0E -
& 8U.S.C.81408 (L) (MBAZBKEEEE B —E - HiER + —EAREDHAREERER
FF IR LM EERREE - | & Abou-Haidar v. Gonzales, 437 F.3d 206, 207 (1st Cir. 2006) ) ; ( 55 &,
Sebastian-Soler v. U.S. Att’y Gen., 409 F.3d 1280, 1285-87 (11th Cir. 2005); Salim v. Ashcroft, 350 F.3d 307,
309-10 (3d Cir. 2003); Perdomo-Padilla v. Ashcroft, 333 F.3d 964, 972 (9th Cir. 2003). ) J#—35 - B FSHERY
RBUE TIRAR ) REBIRE  ERENE—ELZ AR & " HAERSERESMNER (an outlying procession
of the united Sates) & , (&, 8 U.S.C. § 1408.) - " ER G/ B | —E =TS8 » EEEEERS (American Samoa)
ERSTIRT S (Swains Island) (7, 1d. § 1101(a)(29).) - ;B ERAAEFESEAENA (1d.) - KL HRE " KA
) RURBRE - MBI EAR AR R - [EREE]

Il
BRI LR ARER  FEERGER " EREE - (TEE M R R (R LR RE LRI EE -
RIEL > eIt 5 ke (EMERY FIER—A - AR ANRY RS BUaRIEE T T DAL o P HrEREanLL - DLEA]
ke [ERERE]
HHRER S ¢ http://pacer.cadc.uscourts.gov/common/opinions/200904/08-5078-1174554.pdf

http://pacer.cadc.uscourts.gov/common/opinions/200904/ (3% 08-5078-1174554 ZER[IA] )
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